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Title  42 — Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SERV¬ 
ICE,  DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

SUBCHAPTER  D— GRANTS 

PART  50— POLICIES  OF  GENERAL 
APPLICABILITY 

Abortions  and  Related  Medical  Ser¬ 
vices  in  Federally  Assisted  Pro¬ 
grams  of  the  Public  Health  Service 

AGENCY:  Public  Health  Service. 
ACTION:  Pinal  rules. 

SUMMARY:  The  Department  is 
amending  final  regulations  governing 
Federal  financial  participation  in  ex-, 
penditures  for  abortions  funded 
through  various  HEW  programs. 
These  regulations  were  published  on 
February  2,  1978,  and  republished  on 
February  3,  1978,  in  the  Federal  Reg¬ 
ister. 

Two  sets  of  amended  regulations  are 
being  published.  One  set  applies  to 
programs  administered'  under  title 
XIX  of  the  Social  Security  Act,  and 
another  to  programs  and  projects  sup¬ 
ported  with  funds  appropriated  to  the 
Department  of  Health,  Education,  and 
Welfare  and  administered  by  the 
Public  Health  Service.  A  third  set  of 
regulations  governing  programs  ad¬ 
ministered  under  title  XX  of  the 
Social  Security  Act,  which  incorpo¬ 
rates  the  title  XIX  regulations  by 
cross-reference,  is  also  amended  by 
this  action. 

In  addition,  the  Department  is  re¬ 
sponding  to  written  public  comments 
timely  received  in  response  to  an  invi¬ 
tation  to  comment  which  was  pub¬ 
lished  in  the  preamble  to  the  final  reg¬ 
ulations.  These  amendments  and  re¬ 
sponses  fulfill  the  Department’s  com¬ 
mitment  in  that  preamble  to  respond 
in  the  Federal  Register  to  written 
comments  received  on  or  before  March 

20,  1978,  and  to  amend  the  regulations 
where  appropriate. 

EFFECTIVE  DATE:  The  amended 
regulations  will  be  effective  on  August 

21,  1978.  Prior  to  this  date,  programs 
and  projects  will  be  held  accountable 
to  the  regulations  which  are  presently 
in  effect. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Marilyn  L.  Martin,  room  722H, 
Hubert  Humphrey  Building,  200  In¬ 
dependence  Avenue  SW.,  Washing¬ 
ton,  D.C.  20201,  202-245-7581. 


SUPPLEMENTARY  INFORMATION: 
For  a  preamble  statement,  which  is 
being  issued  jointly  by  the  Public 
Health  Service  and  the  Health  Care 
Financing  Administration,  concerning 
conditions  governing  Federal  funding 
of  abortions,  see  the  amendments  to 
42  CFR  Part  449.  appearing  in  this 
issue  at  page  31868. 

Subpart  C  of  Part  50  is  amended  to 
read  as  set  forth  below: 

1.  Section  50.304  is  revised  to  read  as 
follows: 

§50.304  Life  of  the  mother  would  be  en¬ 
dangered. 

Federal  financial  participation  is 
available  in  expenditures  for  an  abor¬ 
tion  when  a  physician  has  found,  and 
so  certified  in  writing  to  the  program 
or  project,  that  on  the  basis  of  his/her 
professional  judgment,  the  life  of  the 
mother  would  be  endangered  if  the 
fetus  were  carried  to  term.  The  certifi¬ 
cation  must  contain  the  name  and  ad¬ 
dress  of  the  patient. 

2.  Section  50.305  is  revised  to  read  as 
follows: 

§  50.305  Severe  and  long-lasting  damage 
to  physical  health. 

Federal  financial  participation  is 
available  in  expenditures  for  an  abor¬ 
tion  when  two  physicans  have  found, 
and  so  certified  in  writing  to  the  pro¬ 
gram  or  project,  that  on  the  basis  of 
their  professional  judgment,  severe 
and  long-lasting  physical  health 
damage  to  the  mother  would  result  if 
the  pregnancy  were  carried  to  term. 
The  certification  must  contain  the 
name  and  address  of  the  patient.  At 
least  one  of  the  two  physicians  must 
also  certify  that  he/she  is  not  an  “in¬ 
terested  physician”  as  defined  in  the 
next  succeeding  sentence.  For  pur¬ 
poses  herein,  an  "interested  physi¬ 
cian”  is  one:  (a)  Whose  income  is  di¬ 
rectly  or  indirectly  affected  by  the  fee 
paid  for  the  performance  of  the  abor¬ 
tion;  or  (b)  who  is  the  spouse  of,  or  an¬ 
other  relative  who  lives  with,  a  physi¬ 
cian  whose  income  is  directly  or  indi¬ 
rectly  affected  by  the  fee  paid  for  the 
performance  of  the  abortion. 

3.  Section  50.306  is  revised  to  read  as 
follows: 

§  50.306  Rape  and  incest. 

Federal  financial  participation  is 
available  in  expenditures  for  medical 
procedures  performed  upon  a  victim  of 
rape  or  incest  if  the  program  or  proj¬ 
ect  has  received  signed  documentation 
from  a  law  enforcement  agency  or 
public  health  service  stating: 


(a)  That  the  person  upon  whom  the 
medical  procedure  was  performed  was 
reported  to  have  been  the  victim  of  an 
incident  of  rape  or  incest; 

(b)  The  date  on  which  the  incident 
occurred; 

(c)  The  date  on  which  the  report  was 
made,  which  must  have  been  within  60 
days  of  the  date  on  which  the  incident 
occurred; 

(d)  The  name  and  address  of  the 
victim  and  the  name  and  address  of 
the  person  making  the  report  (if  dif¬ 
ferent  from  the  victim);  and 

(e)  That  the  report  included  the  sig¬ 
nature  of  the  person  who  reported  the 
incident. 

Federal  financial  participation  is 
also  available  in  expenditures  for  abor¬ 
tions  for  victims  of  rape  or  incest 
under  the  circumstances  described  in 
§§  50.304  and  50.305  without  regard  to 
the  requirements  of  the  preceding  sen¬ 
tence. 

(Sec.  101,  Pub.  L.  95-205,  91  Stat.  1461.  De¬ 
cember  9.  1977.) 

Dated:  July  10,  1978. 

Julius  B.  Richmond, 
Assistant  Secretary  for  Health. 

Approved:  July  14,  1978. 

Joseph  A.  Califano,  Jr., 
Secretary. 

[FR  Doc.  78-20262  Filed  7-20-78;  8:45  am] 


[4110-35] 

CHAPTER  IV— HEALTH  CARE  FI¬ 
NANCING  ADMINISTRATION,  DE¬ 
PARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 

PART  449— SERVICES  AND  PAYMENT 
IN  MEDICAL  ASSISTANCE  PRO¬ 
GRAMS 

Federal  Financial  Participation  in 
State  Claims  for  Abortions 

AGENCY:  Health  Care  Financing  Ad¬ 
ministration  (HCFA),  HEW. 

ACTION:  Final  regulations. 

SUMMARY:  The  Department  is 
amending  final  regulations  governing 
Federal  financial  participation  in  ex¬ 
penditures  for  abortions  funded 
through  various  HEW  programs. 
These  regulations  were  published  on 
February  2,  1978,  and  republished  on 
February  3,  1978,  in  the  Federal  Reg¬ 
ister. 
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Two  sets  of  amended  regulations  are 
being  published.  One  set  applies  to  . 
programs  administered  under  title 
XIX  of  the  Social  Security  Act,  and 
another  to  programs  and  projects  sup¬ 
ported  with  funds  appropriated  to  the 
Department  of  Health,  Education,  and 
Welfare  and  administered  by  the 
Public  Health  Service.  A  third  set  of 
regulations  governing  programs  ad¬ 
ministered  under  title  XX  of  the 
Social  Security  Act.  which  incorpo¬ 
rates  the  title  XIX  regulations  by 
cross-reference,  is  also  amended  by 
this  action. 

In  addition,  the  Department  is  re¬ 
sponding  to  written  public  comments 
timely  received  in  response  to  an  invi¬ 
tation  to  comment  which  was  pub¬ 
lished  in  the  preamble  to  the  final  reg¬ 
ulations.  These  amendments  and  re¬ 
sponses  fulfill  the  Department’s  com¬ 
mitment  in  that  preamble  to  respond 
in  the  Federal  Register  to  written 
comments  received  on  or  before  March 

20,  1978,  and  to  amend  the  regulations 
where  appropriate. 

EFFECTIVE  DATE:  The  amended 
regulations  will  be  effective  on  August 

21,  1978.  Prior  to  this  date.  States  will 
be  held  accountable  to  the  regulations 
which  are  presently  in  effect. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Michael  Cook.  4423  Switzer  Build¬ 
ing,  330  C  Street  SW„  Washington, 

D.C.  20201,  202-245-0962  (GC). 

SUPPLEMENTARY  INFORMATION: 
The  Department  received  numerous 
comments  on  the  current  regulations; 
the  Health  Care  Financing  Adminis¬ 
tration  received  255  comments,  the 
i  Public  Health  Service  received  36,  and 
j  the  Administration  for  Public  Services 
received  8. 

These  comments  were  submitted  by 
or  on  behalf  of  a  wide  cross  section  of 
the  public  including  private  citizens, 
legislators.  State  program  administra¬ 
tors,  representatives  of  various  reli¬ 
gious  and  church  affiliated  organiza¬ 
tions,  nursing  homes,  hospitals,  clinics, 
medical  groups,  physicians,  groups 
which  advocate  and  oppose  the  Feder¬ 
al  funding  of  abortions,  population 
study  organizations,  clergy,  rape  crisis 
centers,  women’s  organizations,  legal 
advocate  groups,  law  schools,  social 
work  organizations,  and  recipients' 
groups. 

The  Department  has  analyzed  these 
comments  and  has  determined  that 
four  amendments  to  the  regulations 
are  warranted  at  this  time.  These 


amendments  and  their  justifications 
are  discussed  below,  as  are  the  major 
comments  which  did  not  address  issues 
involved  in  these  changes,  and  the  De¬ 
partment’s  response  to  those  com¬ 
ments. 


I.  Amendments 

The  following  amendments  are  being 
made  to  the  regulations. 

(a)  The  first  of  the  amendments  is  to 
sections  42  CFR  50.306  and  449.105, 
which  provide  for  Federal  funding  of 
medical  procedures  performed  upon 
victims  of  rape  or  incest  if  the  incident 
has  been  promptly  reported  to  a  law 
enforcement  agency  or  public  health 
service. 

In  order  to  verify  that  the  incident 
has  been  promptly  reported  within  the 
60-day  period,  the  amended  regula¬ 
tions  will  require  that  the  documenta¬ 
tion  that  the  State  agency,  or  program 
or  project,  receives,  prior  to  making 
payments  to  the  provider,  contains  the 
name  and  address  of  the  victim  and 
the  person  making  the  report  (if  dif¬ 
ferent),  and  the  specific  dates  of  the 
incident  and  report,  as  well  as  attest¬ 
ing  to  the  fact  that  the  incident  was 
reported  and  that  the  report  included 
the  signature  of  the  person  reporting. 
In  addition,  claims  for  reimbursement 
will  contain  the  name  and  address  of 
the  provider  of  the  medical  procedure. 
With  this  information,  the  Depart¬ 
ment  and  State  investigators  will  have 
access  to  all  pertinent  information 
with  respect  to  the  occurrence  and  in¬ 
dividuals  with  knowledge  of  the 
timeframe  in  which  the  important 
events  occurred  even  if  reports  are  not 
maintained  by  the  law  enforcement 
agency  or  public  health  service. 

At  present,  the  regulations  do  not 
require  either  the  report  or  documen¬ 
tation  to  contain  the  address  of  the 
victim  or  the  specific  dates  of  the  inci¬ 
dent  and  report,  and  require  that  only 
the  report  contain  the  name  and  ad¬ 
dress  of  the  person  reporting  the  inci¬ 
dent.  The  additional  information  re¬ 
quired  by  the  regulations  will  facili¬ 
tate  the  Department’s  efforts  to  carry 
out  the  statutory  mandate  to  “estab¬ 
lish  procedures  in  insure  that  the,  pro¬ 
visions  of  [section  101  of  Pub.  L.  95- 
205]  are  rigorously  enforced.” 

After  publishing  these  regulations, 
the  Department  recognized  that,  in 
addition  to  the  names  of  the  victim 
and  the  person  reporting  the  incident, 
access  to  the  addresses  and  the*  rele¬ 
vant  dates  would  be  critical  to  enforc¬ 
ing  these  regulations  against  fraud  in 


the  event  of  an  audit  or  investigation. 
Since  the  Department  has  no  control 
over  whether,  and  for  how  long,  law 
enforcement  agencies  and  most  public 
health  services  retain  these  reports, 
the  requirements  that  this  informa¬ 
tion  be  contained  in  the  documenta¬ 
tion  forwarded  to  the  State  agency, 
program,  or  project  is  the  only  method 
of  insuring  its  availability. 

The  Department  recognized  this  de¬ 
ficiency  in  the  regulations  shortly 
after  publication,  and  rectified  this 
matter  in  the  medicaid  program  by  is¬ 
suing  an  HCFA  action  transmittal 
which  forwarded  the  regulations  to 
State  medicaid  agencies  and  estab¬ 
lished  guidelines.  The  transmittal  set 
forth  examples  of  documentation  that 
would  be  sufficient  to  satisfy  the  regu¬ 
latory  requirements.  The  examples  in¬ 
cluded  most  of  the  additional  informa¬ 
tion  required  by  the  amended  regula¬ 
tions,  i.e.,  the  address  of  the  victim 
and  the  name  and  address  of  the 
person  reporting  the  incident. 

The  Department  had  interpreted 
the  regulations  and  this  action  trans¬ 
mittal,  when  read  together,  to  require 
this  information.  In  order  to  make  it 
clear,  however,  the  Department  has 
amended  the  regulations  expressly  to 
require  this  documentation  to  contain 
this  information  as  well  as  the  specific 
relevant  dates  as  of  the  effective  date 
of  the  amended  regulations. 

In  addition,  a  number  of  Members  of 
Congress  wrote  the  Department  and 
asserted  that  by  requiring  the  report 
to  contain  only  the  name  of  the  indi¬ 
vidual,  and  the  name,  address,  and  sig¬ 
nature  of  the  person  reporting,  there 
was  no  guarantee  that  the  report 
would  include  sufficient  information 
to  permit  appropriate  officials  to  mon¬ 
itor  compliance  with  the  regulations. 

This  deficiency  in  the  existing  regu¬ 
lations  was  also  noted  in  public  com¬ 
ments  which  alleged  that  the  regula¬ 
tions,  as  published,  would  invite  fraud, 
and  objected  to  the  fact  that  the 
report  of  rape  or  incest  did  not  require 
at  least  the  address  of  the  victim.  As 
demonstrated  above,  the  amended  reg¬ 
ulations  will  rectify  this  problem. 

(b)  The  second  and  third  of  these 
amendments  are  to  sections  42  CFR 
50.304,  50.305,  449.103,  and  449.104  of 
the  regulations.  These  sections  imple¬ 
ment  the  statutory  clauses  which 
allow  for  Federal  funding  of  abortions 
where  the  life  of  the  mother  would  be 
endangered  if  the  fetus  were  carried  to 
term,  and  where  two  physicians  deter¬ 
mine  that  severe  and  long-lasting 
physical  health  damage  to  the  mother 
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would  result  if  the  pregnancy  were 
carried  to  term.  These  amendments  re¬ 
quire  that  the  physicians’  certifica¬ 
tions  contain  the  name  and  address  of 
the  patient  upon  whom  the  procedure 
is  performed.  Again,  this  amendment 
will  insure  the  availablility  of  neces¬ 
sary  information  in  the  event  of  an 
audit. 

(c)  The  final  amendment  is  to  sec¬ 
tions  42  CFR  50.305  and  449.104  which 
provide  for  Federal  funding  of  abor¬ 
tions  where  two  physicians  certify 
that  the  mother  would  suffer  severe 
and  long-lasting  physical  health 
damage  if  the  pregnancy  were  carried 
to  term.  The  amendment  provides  that 
at  least  one  of  the  physicians  who 
gives  an  opinion  may  not  be  either  a 
physician  whose  income  is  directly  or 
indirectly  affected  in  any  manner  by 
the  fee  which  is  paid  for  the  perform¬ 
ance  of  the  abortion,  or  the  spouse  of, 
or  another  relative  who  lives  with, 
such  a  physician.  As  an  example  of  the 
impact  of  this  amendment,  both  certi¬ 
fying  physicians  could  not  be  partners 
in  the  same  medical  partnership  or 
shareholders  in  the  same  professional 
medical  corporation  that  either  em¬ 
ploys,  or  has  as  a  partner  or  share¬ 
holder,  the  person  who  performs  the 
abortion. 

However,  the  amendment  would  not 
prohibit  both  physicians  from  being 
salaried  employees  of  the  same  medi¬ 
cal  facility  so  long  as  at  least  one  of 
the  physicians’  income  is  not  effected 
as  a  result  of  the  performance  of  the 
abortion.  The  amendment  also  would 
not  prohibit  both  physicians  from 
being  employees  of  a  health  mainte¬ 
nance  organization  or  other  type  of 
group  practice  where  services  are  per¬ 
formed  on  a  precapitation  basis,  since 
neither  physician  would  realize  any  fi¬ 
nancial  benefit  from  the  performance 
of  the  abortion. 

The  amendment  provides  that  one 
of  the  physicians’  certifications  must 
contain  a  statement  to  this  effect. 

Like  the  other  amendments  to  the 
regulations,  this  amendment  will  im¬ 
plement  the  statutory  command  of 
rigorous  enforcement  of  the  provisions 
of  section  101.  The  only  two  state¬ 
ments  in  the  legislative  history  which 
discuss  the  purpose  of  the  two  physi¬ 
cians'  requirement  demonstrate  that  it 
grew  out  of  Congress  concern  that  the 
“severe  and  long-lasting  physical 
health  damage  to  the  mother”  excep¬ 
tion  might  result  in  fraudulent  diag¬ 
noses,  and  a  belief  that  requiring  two 
physicians  to  so  certify  would  lessen 
the  chances  of  fraud.  Thus,  Repre¬ 
sentative  Michel,  the  ranking  minority 
member  of  the  House  subcommittee 
on  HEW  appropriations  stated: 

There  was  one  other  alternative  that  has 
been  proposed  around  here  for  several  days 
which  I  have  reluctantly  opposed  because  it 
calls  for  two  physicians.  •  *  •  If  one  doctor  is 


fraudulent,  there  would  be  two  doctors 
which  would  help  protect  against  abuse. 
[Emphasis  supplied.]  123  Cong.  Rec.  H12829 
(daily  ed.  December  7, 1977). 

In  addition.  Representative  Carter 
who  proposed  this  requirement  dis¬ 
cussed  its  purpose: 

The  minority  whip,  Mr.  Michel  accepted 
an  amendment  offered  by  myself  and  the 
gentleman  from  Kansas  (Mr.  Skubitz)  in 
these  words,  “when  so  determined  by  two 
physicians.”  this  Mr.  Speaker,  makes  sure 
the  abortion  is  necessary  to  prevent  severe 
and  long-lasting  health  damage  and  will 
also  limit  the  chance  of  fraud.  *  *  *  Under 
this  provision  two  physicians  would  attest  to 
the  fact  of  the  absolute  necessary  [sic]  for 
this  action,  and  I  feel  that  would  diminish 
the  possibility  of  fraud.  [Emphasis  sup¬ 
plied.]  123  Cong.  Rec.  H12830  (daily  ed.  De¬ 
cember  7, 1977). 

While  it  would  be  virtually  impossi¬ 
ble  to  eliminate  all  situations  which 
would  create  a  possibility  for  fraud 
arising  out  of  the  two  physicians  re¬ 
quirement,  this  amendment  will  elimi¬ 
nate  the  most  obvious  conflicts  of  in¬ 
terest  that  could  arise  under  the 
severe  and  long-lasting  physical  health 
damage  exception;  namely,  where 
both  certifying  physicians  financially 
benefit  from  the  performance  of  the 
abortion  as  a  result  of  either  their  pro¬ 
fessional  relationship  or  the  fact  that 
they  are  married  or  are  related  to  each 
other  and  living  in  the  same  residence. 
The  amendment  will  insure  that  at 
least  one  of  the  physicians  signing  the 
certification  will  be  free  from  such  a 
financial  interest  in  the  performance 
of  the  abortion,  and,  in  this  manner, 
will  carry  out  the  Congress  purpose  in 
enacting  the  two  physicians  require¬ 
ment. 

The  Department  recognizes  that  the 
amendment  may  create  some  difficul¬ 
ty  in  rural  areas  where  access  to  physi¬ 
cians  may  be  limited.  However,  this 
difficulty  is  somewhat  ameliorated  by 
the  fact  that  the  amendment  does  not 
prohibit  two  physicians  who  are  em¬ 
ployed  by  the  same  hospital,  clinic,  or 
HMO  from  certifying  so  long  as  the 
prohibited  financial  interest  does  not 
exist. 

Comments  contained  suggestions 
that  the  two  physicians  should  be  in¬ 
dependent  of  each  other  in  their  work¬ 
ing  relationship  or  independent  of  any 
financial  interest  in  the  abortion. 
Others  contained  suggestions  that  the 
regulations  should  insure  that  no 
limits  are  placed  upon  the  relationship 
which  the  two  physicians  have  with 
each  other. 

The  Department  does  not  believe 
that  it  would  be  appropriate  at  this 
time  to  prohibit  two  physicians  from 
being  professionally  associated  with 
each  other.  Thus,  in  responding  to  a 
written  question  from  Representative 
Michel  which  asked  why  the  regula¬ 
tions  did  not  prohibit  the  two  certify¬ 
ing  physicians  from  being  associated 


with  each  other  in  the  same  clinic  or 
practice,  the  Department  responded: 

Nothing  in  either  the  act  or  the  record  of 
debate  indicates  any  congressional  intent  to 
prohibit  two  physicians  who  are  profession¬ 
ally  associated  with  each  other  from  both 
certifying  that  the  woman  would  suffer 
severe  and  long-lasting  physical  harm  if  the 
pregnancy  were  carried  to  term.  Moreover, 
we  do  not  agree  that  any  such  prohibiton 
would  act  as  a  significant  deterrent  to  fraud. 

Rather,  the  Department  believes  that 
the  crucial  factor  is  to  assure  that  at 
least  one  physician  is  independent  of 
any  financial  interest  in  the  perform¬ 
ance  of  the  abortion. 

II.  Response  to  Comments 

A  significant  number  of  comments 
indicated  that  the  regulations  were 
generally  fair  and  an  accurate  inter¬ 
pretation  of  Congress  intent  in  enact¬ 
ing  section  101  of  Pub.  L.  95-205.  How¬ 
ever,  as  would  be  expected  on  such  a 
sensitive  and  important  issue  as  the 
Federal  funding  of  abortions,  almost 
every  comment  received  contained  at 
least  some  criticism  of,  or  recommen¬ 
dation  for  amending  or  clarifying,  the 
regulations.  The  major  comments 
which  did  not  result  in  amendment  of 
the  regulations,  as  well  as  the  Depart¬ 
ment’s  responses,  are  set  forth  below. 

Comment  Comments  were  received 
on  the  60-day  time  period  set  forth  in 
the  regulations  as  constituting  prompt 
reporting.  A  significant  number  of 
comments  opposed  this  time  period  as 
being  too  long.  Some  of  these  com¬ 
ments  cited  dictionary  definitions  of 
the  word  “prompt”  as  meaning  “quick¬ 
ly”  or  “immediately,”  and  suggested 
that  the  60-day  period  did  not  fall 
within  these  definitions.  Suggested  al¬ 
ternative  time  periods  were:  24  hours; 
24  to  48  hours;  48  hours;  48  to  72 
hours;  72  hours;  no  longer  than  1 
week;  no  longer  than  1  week  except 
for  children,  who  should  have  60  days; 
no  more  than  5  days;  and  1  week  to  10 
days. 

On  the  other  hand,  a  large  number 
of  the  comments  on  this  point  ex¬ 
pressed  an  opinion  that  the  60-day 
period  was  too  short.  These  comments 
basically  indicated  that  60  days  is  not 
a  sufficient  time  period  for  every 
victim  to  discover  that  she  may  be 
pregnant,  confirm  the  pregnancy,  and 
report  the  incident.  Many  of  these 
comments  indicated  that  this  was  es¬ 
pecially  so  for  victims  of  incest  and  for 
children  and  older  women  who  do  not 
have  regular  menstrual  cycles,  and 
who  may  not  recognize  within  this 
time  period  that  they  are  pregnant. 

Suggestions  were  made  to  allow  a 
waiver  of  the  60-day  period  in  the  fol¬ 
lowing  instances:  Where  a  doctor  certi¬ 
fies  that  a  diagnosis  of  pregnancy  was 
not  confirmed  within  sufficient  time 
to  enable  the  victim  to  report  within 
that  period;  or  where  the  physician 
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certifies  that  good  cause  existed  for 
not  reporting  within  the  required 
period,  such  as  where  the  victim  was 
under  a  specified  age  or  had  a  physical 
or  mental  incapacity,  where  the  victim 
previously  had  an  irregular  menstrual 
cycle,  where  the  victim  believed  the 
assailant  might  harass  her  if  she  re¬ 
ported  the  incident,  where  the  victim 
believed  that  the  agency  to  which  she 
reported  would  take  retributive  steps 
toward  her,  or  where  the  victim  be¬ 
lieved  in  good  faith  that  the  incident 
did  not  result  in  pregnancy.  Other  sug¬ 
gestions  included-  Specifying  no  time 
period  for  statutory  rape  or  one  that 
allowed  reporting  at  the  time  of  the 
abortion,  as  the  fact  of  pregnancy  veri¬ 
fies  the  incident;  allowing  90  to  120 
days;  allowing  the  time  period  to  com¬ 
mence  when  the  victim  can  reasonably 
be  expected  to  understand  what  has 
occurred,  or  when  a  guardian  (other 
than  the  perpetrator  of  incest)  has 
learned  of  the  incident  or  of  the  preg¬ 
nancy;  allowing  a  reporting  period  of 
90  days  for  victims  between  the  ages 
of  15-17  and  120  days  for  victims 
under  15;  or  in  special  circumstances 
where  reasoned  decisions  are  impossi¬ 
ble,  allowing  the  reporting  period  to 
commence  at  the  time  when  a  victim 
was  able  to  understand  that  she  was 
pregnant.  Still  other  comments  ex¬ 
pressed  the  opinion  that  the  60-day 
period  was  a  proper  one. 

Response.  As  the  preamble  to  the  ex¬ 
isting  regulations  indicated,  the  record 
of  debate  as  reported  in  the  Congres¬ 
sional  Record  divulges  no  clear  con¬ 
sensus  in  Congress  as  to  what  would 
constitute  prompt  reporting.  Rather, 
Members  expressed  their  opinions 
that  prompt  reporting  would  encom¬ 
pass  a  time  period  ranging  from  as 
little  as  2  to  3  weeks  to  as  long  as  90 
days  or  “months.”  The  60-day  period 
fell  in  the  middle  range  of  these  ex¬ 
pressions. 

The  preamble  also  indicated  that,  of 
equal  importance,  the  Department 
balanced  two  competing  interests  of 
which  Congress  was  aware  when  it  in¬ 
cluded  this  requirement  in  the  statute; 
namely,  the  need  to  provide  a  suffi¬ 
cient  time  period  to  allow  the  victims 
to  determine  whether  to  report  the  in¬ 
cident,  and  at  the  same  time,  brief 
enough  to  discourage  fraud.  The  De¬ 
partment  decided  that  a  period  of  60 
days  after  the  occurrence  of  the  inci¬ 
dent  would  be  the  best  accommodation 
of  these  interests. 

While  the  Department  recognizes 
that  there  are  some  circumstances 
under  which  60  days  might  not  be  suf¬ 
ficient  time  in  which  to  expect  the 
victim  to  report  the  incident,  for  ex¬ 
ample,  where  she  is  physically  or  men¬ 
tally  incompetent  or  very  young,  and 
that  there  is  some  mention  in  the 
record  of  debate  of  providing  an  addi¬ 
tional  time  period  for  victims  of  incest 


or  persons  who  are  mentally  incompe¬ 
tent  (see  remarks  of  Representatives 
Holtzman  and  Michel  at  123  Cong. 
Rec.  H12775  (daily  ed.  December  7, 
1977);  remarks  of  Senator  Helms  at 
123  Cong.  Rec.  S19238  (daily  ed.  No¬ 
vember  29,  1977);  and  remarks  of  Sen¬ 
ators  Magnuson,  Metzenbaum.  and 
Brooke  at  123  Cong.  Rec.  S10398 
(daily  ed.  December  6,  1977)),  we  were 
unable  to  provide  exceptions  to  the  60- 
day  reporting  period  for  two  reasons. 

First:  The  words  of  the  statute  re¬ 
quire  that  the  incident  be  “reported 
promptly,”  and  do  not  provide  for  any 
exceptions  to  this  requirement. 
Second:  The  administrative  difficulties 
which  would  result  in  implementing 
such  a  provision  and  enforcing  it 
against  fraud,  unless  it  allowed  for  a 
uniform  exception  of  all  persons  under 
a  minimum  age,  would  be  prohibitive. 

For  example,  the  use  of  a  physician’s 
waiver  suggested  by  a  number  of  the 
comments  would  not  be  administra¬ 
tively  feasible.  The  determinations 
necessary  to  decide  whether  these  vic¬ 
tims  had  good  cause  for  failing  to 
report  in  a  timely  manner  are  often 
legal  and  sociological  ones,  not  medi¬ 
cal.  By  placing  in  the  hands  of  the 
physician  the  responsibility  for 
making  these  determinations,  the  De¬ 
partment  would  be  adding  an  unwar¬ 
ranted  burden  upon  practitioners  for 
which  they  have  no  special  training. 
Moreover,  the  determination  of 
whether  these  circumstances  in  fact 
exist  would  require,  in  many  cases,  a 
detailed  factual  investigation  which 
would  be  virtually  impossible  to  con¬ 
duct  without  an  unreasonable  alloca¬ 
tion  of  resources. 

With  respect  to  the  suggestion  that 
the  Department  remove  or  modify  the 
reporting  requirement  for  victims  of 
statutory  rape,  the  words  of  the  stat¬ 
ute  clearly  prohibit  such  action. 
Rather,  the  statute  provides  that  Fed¬ 
eral  funding  will  be  provided  for 
“medical  procedures  necessary  for  the 
victims  of  rape  *  *  *  when  such  rape 

*  *  *  has  been  reported  promptly. 

*  *  *”  [Emphasis  supplied.]  No  distinc¬ 
tion  is  made  between  statutory  and 
forced  rape. 

Comment.  It  was  suggested  that  the 
Department  mandate  standardized  re¬ 
porting  forms  for  victims  of  rape  or 
incest,  or  provide  sample  reporting 
forms. 

Response.  The  Department  does  not 
believe  that  the  form  of  the  report  is 
important  to  enforcement.  It  is  criti¬ 
cal,  however,  that  the  documentation 
of  the  report,  and  certifications  for 
the  other  two  exceptions  contain  the 
required  information.  Accordingly,  set 
forth  below  are  sample  certifications 
and  documentation  which  will  satisfy 
the  regulatory  requirements. 


(1)  Life  of  the  Mother 

I, - [name  of  physician), 

certify  that  on  the  basis  of  my  professional 

judgment,  the  life  of - 

[name  of  patient)  of - [ad¬ 

dress]  would  be  endangered  if  the  fetus 
were  carried  to  term. 

(Signature  of  physician.) 

(2)  Severe  and  Long-Lasting  Damage  to 
Physical  Health 

(a)  I, - [name  of  physi¬ 

cian],  certify  that  on  the  basis  of  my  profes¬ 
sional  judgment,  severe  and  long-lasting 
physical  health  damage  to 

- [name  of  patient]  of 

- [address]  would  result  if 

the  pregnancy  were  carried  to  term. 

(Signature  of  physician.) 

(b)  I, - [name  of  physi¬ 

cian],  certify  that  on  the  basis  of  my  profes¬ 
sional  judgment,  severe  and  long-lasting 
physical  health  damage  to 

- [name  of  patient]  of 

- [address]  would  result  if 

the  pregnancy  were  carried  to  term.  I  also 
certify  that  I  am  not  an  “interested  physi¬ 
cian,”  as  defined  in  42  CFR  449.104  and 
50.305. 


(Signature  of  physician.) 

It  should  be  reemphasized  that  in  order 
for  an  abortion  to  qualify  for  Federal  fund¬ 
ing  under  the  latter  exception,  two  physi¬ 
cians  must  certify  that  a  woman  would 
suffer  severe  and  long-lasting  physical 
health  damage  if  the  pregnancy  were  car¬ 
ried  to  term,  and  one  must  certify  that  he/ 
she  is  free  of  the  prohibited  financial  con¬ 
flict  of  interest.  Both  physicians  may  sign 
the  same  certification  or  they  may  submit 
separate  certifications. 

(3)  Victims  of  Rape  or  Incest 

(a)  I, - [name  of  an  offi¬ 

cial  of  the  public  health  service  or  law  en¬ 
forcement  agency  in  receipt  of  the  report], 
of  the  Greenleaf  Public  Health  Service  (or 
Greenleaf  Police  Department),  received  a 

signed  report  from - 

[name  of  person  making  the  report]  of 

- [address]  on  January  20, 

1978,  stating  that - [name 

of  victim]  of - [address] 

was  the  victim  of  an  incident  of  rape  (or 
incest)  which  occurred  on  January  15,  1978. 

The  report  was  signed  by - 

[name  of  the  person  making  the  report]. 

(Signature  of  the  official.) 

(b)  I, - [name  of  an  offi¬ 

cial  of  the  public  health  service  or  law  en¬ 
forcement  agency  in  receipt  of  the  report], 
of  the  Greenleaf  Public  Health  Service  (or 
Greenleaf  Police  Department),  received  a 

signed  report  from - 

[name  of  victim)  of - [ad¬ 

dress]  on  January  20,  1978,  stating  that  she 
was  a  victim  of  an  incident  of  rape  (or 
incest)  which  occurred  on  January  15,  1978. 

The  report  was  signed  by - 

[name  of  victim]. 

(Signature  of  the  official.) 

Comment.  The  regulations  were 
criticized  for  not  specifying  how  the 
report  will  be  made  available  to  the 
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State  medicaid  agency,  program,  or 
project.  It  was  recognized  in  these 
comments  that  the  Department  has 
no  control  over  the  actions  of  law  en¬ 
forcement  agencies  and  most  public 
health  services  to  insure  that  these  en¬ 
tities  receive  reports  and  provide  docu¬ 
mentation  of  them  to  the  State 
agency,  program,  or  project,  and  one 
comment  indicated  that  these  agencies 
and  services  may  be  precluded  from  re¬ 
leasing  reports  by  their  own  confiden¬ 
tiality  rules.  It  was  suggested  that  as  a 
result  of  the  Department’s  lack  of  con¬ 
trol  over  the  actions  of  these  agencies 
and  services,  the  regulations  should 
allow  the  victim  or  other  person  who 
reported  to  sign  a  sworn  statement 
that  the  incident  has  been  promptly 
reported.  Others  suggested  that  the 
provider  should  be  permitted  to  docu¬ 
ment  that  the  report  was  made  to  a 
particular  person  on  a  particular  date. 
Finally,  it  was  suggested  that  the  vic¬ 
tims  be  allowed  to  document  the 
report  by  showing  a  registered  or  certi¬ 
fied  mail  receipt,  while  others  suggest¬ 
ed  that  a  registered  or  certified  mail 
receipt  along  with  a  copy  of  the  re¬ 
porting  letter  would  be  sufficient. 

Response.  The  regulations  do  not 
specify  how  reports  are  to  be  received 
by  law  enforcement  agencies  and 
public  health  services  or  transmitted 
to  State  medicaid  agencies,  programs, 
or  projects  for  the  very  reason  that  is 
recognized  in  many  of  the  comments; 
namely,  that  the  Department  has  no 
control  over  the  actions  of  most  of 
these  entities.  Rather,  the  Depart¬ 
ment  believes  that  because  law  en¬ 
forcement  agencies  and  public  health 
services  are  public  service  organiza¬ 
tions,  they  will  assist  victims  in  com¬ 
plying  with  the  necessary  require¬ 
ments  of  the  law.  In  addition,  the  De¬ 
partment  believes  that  States,  pro¬ 
grams,  and  projects  will  establish  rela¬ 
tionships  with  these  entities  to  facili¬ 
tate  compliance  with  the  reporting  re¬ 
quirements. 

However,  the  absence  of  control  by 
the  Department  over  law  enforcement 
agencies  and  “public  health  service” 
entities  does  not  in  anyway  obviate 
the  statutory  requirement  that  the  re¬ 
ports  be  made  to  those  entities  and 
that  the  Department  rigorously  en¬ 
force  that  provision.  The  only  way  to 
verify  independently  that  the  report 
has  been  made  is  to  have  the  receiving 
agency  document  the  report.  This  pro¬ 
vision  would  be  virtually  impossible  to 
enforce  if  the  Department  did  not  at 
least  require  the  documentation  that 
will  be  required  under  the  regulations 
as  amended. 

With  respect  to  the  suggestion  that 
a  victim  or  other  person  be  allowed  to 
document  the  report,  it  is  the  Depart¬ 
ment’s  view  that  these  persons  would 
not  be  sufficiently  disinterested  to  sat¬ 
isfy  the  statutory  requirement  of  rig¬ 


orous  enforcement.  Documentation 
from  a  disinterested  party  is  especially 
important  since  the  agencies  and  ser¬ 
vices  are  under  no  obligation  to  retain 
the  report.  The  same  deficiency  would 
exist  if  the  regulations  permitted  the 
provider  to  certify  that  the  incident 
had  been  reported  in  a  timely  manner. 
Moreover,  unless  the  physician  had 
personally  reported  the  incident,  he  or 
she  would  have  no  method  for  verify¬ 
ing  that  the  report  was  actually  made 
without  receiving  evidence  from  the 
appropriate  service  or  agency. 

The  receipt  of  a  certified  or  regis¬ 
tered  letter  would  not  provide  suffi¬ 
cient  information  necessary  to  confirm 
compliance  with  the  reporting  require¬ 
ment  of  the  statute.  This  is  so  because 
the  receipt  would  not  contain  any 
statement  that  the  victim  had  met  the 
60-day  requirement,  nor  would  it  con¬ 
tain  the  name  and  address  of  the 
victim  if  the  report  were  made  by  a 
third  party,  or  any  proof  that  the  doc¬ 
ument  evidenced  by  the  receipt  was 
actually  the  report  of  the  incident. 

These  shortcomings  would  exist 
even  if  the  receipt  were  accompanied 
by  a  copy  of  the  report,  since  there 
would  be  no  way  to  assure  that  the  at¬ 
tached  report  was  the  document 
which  the  receipt  evidences  as  having 
been  sent.  The  receipt  would  only  evi¬ 
dence  that  a  document  was  sent  to, 
and  received  by,  the  agency  or  service. 

It  should  be  noted  that  since  the 
regulations  do  not  specify  how  the 
documentation  reaches  the  State 
agency,  program  or  project,  the  victim 
or  provider  can  forward  the  documen¬ 
tation.  In  other  words,  there  is  no  re¬ 
quirement  that  the  State  medicaid 
agency,  program,  or  project  receive 
the  necessary  documentation  directly 
from  the  entity  receiving  the  report. 

Comment  Suggestions  were  made 
that  entities  receiving  reports  be  re¬ 
quired  to  forward  documentation  of 
the  reports  promptly  to  State  medic¬ 
aid  agencies,  programs,  or  projects, 
and  that  the  State  agencies,  programs, 
or  projects  be  required  to  act  promptly 
to  pay  the  provider  to  insure  that  the 
abortion  procedure  is  not  delayed. 

Response.  With  respect  to  the  first 
suggestion,  as  explained,  supra,  the 
Department  has  no  control  over  the 
entities  receiving  the  report,  and  thus 
must  rely  on  those  entities  to  fulfill 
this  responsibility. 

With  respect  to  the  second  com¬ 
ment,  section  101  does  not  confer  any 
independent  authority  upon  the  De¬ 
partment  to  require  States  to  make 
payment  for  abortions  in  a  more  expe¬ 
ditious  manner  than  they  normally  do. 
However,  with  respect  to  the  medicaid 
program,  section  1902(a)(37)  of  the 
Social  Security  Act  requires  States  to 
pay  the  claims  of  providers  within  spe¬ 
cific  time  limits.  More  importantly, 
however,  the  speed  with  which  the 


provider  is  paid  should  not  affect  the 
performance  of  the  abortion  since  pro¬ 
viders  are  generally  paid  after,  the  sub¬ 
mission  of  claims  for  services  which 
have  been  performed.  However,  it 
should  be  noted  that  the  regulations 
require  that  the  State  agency,  pro¬ 
gram,  or  project  receive  the  documen¬ 
tation  prior  to  reimbursement. 

Comment  Suggestions  were  made 
that  victims  who  wish  to  receive  feder¬ 
ally  funded  abortions  or  other  medical 
procedures  under  the  exception  for 
victims  of  rape  or  incest  should  be  re¬ 
quired  to  follow  up  the  report  by  initi¬ 
ating  police  investigations.  It  was  also 
suggested  that  the  regulations  specify 
that  there  is  no  requirement  that  the 
victims  or  agencies  follow  up  the 
report  with  an  investigation  or  pros¬ 
ecution. 

Response.  The  regulations  in  no  way 
infringe  upon  the  right  of  the  victim, 
or  the  right  or  obligation  of  public 
health  services  or  law  enforcement 
agencies,  to  seek  or  initiate  an  investi¬ 
gation  or  prosecution  of  the  alleged 
perpetrators  of  the  crime.  Section  101 
governs  only  the  Federal  funding  of 
abortions.  Nothing  in  the  statute  or 
legislative  history  indicates  any  intent  , 
on  Congress  part  to  require  any  fur¬ 
ther  involvement  of  these  authorities 
other  than  the  receiving  of  reports  of 
incidents  or  rape  or  incest. 

Comment  Suggestions  were  made 
that  the  reports  include  specific  facts 
about,  or  proof  of,  the  incident  of  rape 
or  incest,  and  one  comment  suggested 
that  these  facts  should  be  released  to 
the  public. 

Response.  The  information  provided 
by  the  documentation  required  in  the 
amended  regulations,  and  in  the  claim 
forms  submitted  by  the  provider,  will 
enable  investigators  to  make  as  thor¬ 
ough  an  invest iga ton  of  suspected 
fraud  as  is  possible  under  the  statute 
consistent  with  privacy  considerations. 
Nothing  in  the  statute  or  legislative 
history  demonstrates  congressional 
intent  to  require  the  reporting  of 
other  details  of  the  incident. 

In  the  absence  of  clear  legislative 
intent  to  the  contrary,  personal  priva¬ 
cy  considerations  dictate  against  the 
regulations  containing  any  such  re¬ 
quirement.  These  same  considerations 
also  dictate  against  the  release  of  any 
information  contained  in  these  docu¬ 
ments  to  the  public. 

Comment  Objections  were  made  to 
the  inclusion  of  abortions  under  the 
term  “medical  procedures  necessary 
for  the  victims  of  rape  or  incest.  •  •  •” 
On  the  other  hand,  approval  was  ex¬ 
pressed  for  the  inclusion  of  abortions 
under  this  term  in  the  regulations. 

Response.  As  the  preamble  to  the  ex¬ 
isting  regulations  demonstrated,  the 
conclusion  that  “medical  procedures 
necessary  for  the  victims  of  rape  or 
incest”  includes  abortions  is  compelled 
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by  the  words  of  the  act,  the  record  of 
debate  in  the  Congressional  Record, 
and  the  placement  of  that  phrase  in 
the  statute. 

Comment.  Objections  were  made 
that  the  requirements  as  to  who  may 
report  and  how  the  incident  may  be 
reported  are  too  liberal,  i.e.  that  third 
parties  may  report  and  that  they  may 
report  by  mail.  Other  comments  ex¬ 
pressed  approval  that  the  regulations 
allow  reporting  in  that  manner. 

Response.  As  the  preamble  to  the  ex¬ 
isting  regulations  indicated,  the  words 
of  the  act  do  not  specify  any  limits  on 
who  may  report  an  incident  of  rape  or 
incest  in  order  to  satisfy  the  prompt 
reporting  requirements.  The  act  allows 
Federal  funding  of  “medical  proce¬ 
dures  necessary  for  the  victims  of  rape 
or  incest,  when  such  rape  or  incest  has 
been  reported  promptly.  *  *  *”  [Em¬ 
phasis  supplied.]  Nothing  in  those 
words  indicates  who  must  report. 
Moreover,  the  preamble  also  indicated 
that  the  records  of  debate  in  Congress 
demonstrate  that  the  ranking  minor¬ 
ity  conferees  of  both  Houses  of  Con¬ 
gress  agreed  that  third  parties  could 
make  the  report. 

With  respect  to  the  regulations’  per¬ 
mitting  the  report  to  be  made  by  mail, 
nothing  in  the  statutory  language 
quoted  above  indicates  that  the  report 
must  be  made  in  person.  Just  as  im¬ 
portantly,  reporting  by  mail  is  permit¬ 
ted  in  order  to  assure  access  to  a 
public  health  service  by  victims  of 
rape  or  incest.  This  is  especially  im¬ 
portant  since  these  entities  may  not  be 
readily  accessible  to  residents  of  rural 
communities. 

Comment.  Comments  criticized  the 
regulations  for  including  statutory 
rape  within  the  exception  permitting 
Federal  funding  of  abortions  for  vic¬ 
tims  of  rape.  Other  comments  ap¬ 
proved  of  this  interpretation. 

Response.  This  interpretation  was 
clearly  mandated  by  section  101.  The 
words  of  the  act  allow  Federal  funding 
of  “medical  procedures  necessary  for 
the  victims  of  rape  or  incest.*  *  *” 
[Emphasis  supplied.]  Nothing  in  these 
words  limits  such  funding  to  victims  of 
forced  rape.  In  addition,  only  one  day 
before  the  act  was  passed.  Congress 
considered,  and  failed  to  enact,  a  pro¬ 
posal  that  would  have  expressly  limit¬ 
ed  the  availability  of  Federal  funding 
of  abortions  to  victims  of  “forced” 
rape.  See,  123  Cong.  Rec.  H  12650 
(daily  ed.  December  6,  1977).  Thus,  the 
failure  to  use  the  word  "forced”  in  sec¬ 
tion  101  when  referring  to  rape  is  con¬ 
clusive  evidence  that  Congress  intend¬ 
ed  Federal  funding  to  be  available  for 
the  victims  of  statutory,  as  well  as 
forced,  rape  who  meet  the  reporting 
conditions  of  that  provision. 

One  of  the  leading  opponents  of 
Federal  funding  of  abortions.  Repre¬ 
sentative  Hyde,  recognized  this  while 


discussing  a  prior  version  of  section 
101  which  contained  a  clause  on  rape 
and  incest  identical  to  that  ultimately 
enacted: 

The  other  body  has  removed  “forced" 
from  the  definition  of  rape  and  thus  opens 
medicaid  abortions  to  any  woman  under  the 
age  of  consent,  whether  there  has  been  a 
forced  rape  or  rape  has  been  consented  to  or 
whether  there  has  been  any  rape  whatever 
in  the  sense  that  force  has  been  used  or  not. 
123  Cong.  Rec.  H  12772  (daily  ed.  December 
7,  1977). 

Comment  It  was  suggested  that  the 
preamble  or  regulations  specify  that 
providers  cannot  deny  abortions  to  vic¬ 
tims  of  rape  or  incest  solely  because 
the  State  medicaid  agency  has  not  re¬ 
ceived  the  required  report.  Neither 
section  101  nor  any  provision  of  title 
XIX  of  the  Social  Security  Act  re¬ 
quires  a  provider  to  perform  any  par¬ 
ticular  service.  Accordingly,  these  reg¬ 
ulations  cannot  place  a  requirement 
upon  a  provider  to  perform  an  abor¬ 
tion  irrespective  of  whether  the  State 
medicaid  agency  receives  the  neces¬ 
sary  documentation. 

Comment.  Suggestions  were  made  to 
expand  the  definition  of  “public 
health  service”  to  include  such  entities 
as:  Rape  crisis  and  counseling  centers 
and  “hot”  lines;  health  clinics  which 
provide  gynecological  and  obstetric 
care;  mental  health  centers;  and 
family  planning  centers,  health  or 
counseling  centers,  rape  crisis  centers, 
or  charitable  organizations  which  are 
federally  assisted  and  which  do  not 
have  as  their  principal  function  the 
performance  of  abortions. 

Response.  As  the  preamble  to  the  ex¬ 
isting  regulations  indicated,  Congress 
was  far  from  clear  as  to  the  meaning 
of  the  term  “public  health  service.” 
However,  with  the  exception  of  those 
entities  which  have  as  their  principal 
function  the  performance  of  abor¬ 
tions,  it  is  clear  that  Congress  did  not 
intend  for  the  definition  of  that  term 
to  turn  upon  the  particular  type  of 
service  which  the  entity  provides,  but 
rather  upon  who  controls  or  funds  the 
entity.  Thus,  th  Department  feels 
that  it  would  be  improper  to  define 
that  term  by  resorting  to  the  types  of 
services  which  entities  provide. 
Rather,  the  legislative  history  sup¬ 
ported  two  possible  definitions,  one 
limited  to  governmental  entities  and 
one  limited  to  federally  funded  enti¬ 
ties. 

As  the  preamble  to  the  existing  reg¬ 
ulations  also  indicated,  the  Depart¬ 
ment  chose  the  former  because  the 
language  of  the  statute,  coupled  with 
deletion  of  the  phrase  “or  its  equiva¬ 
lent”  from  the  term  “public  health 
service  or  its  equivalent”  (which  was 
contained  in  earlier  versions  of  section 
101),  indicated  that  Congress  intended 
to  entrust  the  reception  of  reports 
from  the  victims  of  rape  or  incest  to 


those  agencies  ultimately  accountable 
to  the  political  process.  The  definition 
includes  one  other  type  of  entity, 
“rural  health  clinics”  as  defined  in 
Pub.  L.  95-210,  19  Stat.  1485,  to  help 
insure  that  a  responsible  entity  other 
than  a  law  enforcement  agency  will  be 
accessible  for  receiving  reports  in  rural 
communities. 

Of  course,  the  entities  enumerated 
in  the  comments  may  fall  under  the 
definition  of  “public  health  service” 
irrespective  of  the  type  of  service 
which  they  perform. 

Comment.  Concern  was  expressed 
that  the  exclusion  of  facilities  whose 
principal  function  is  the  performance 
of  abortions  from  the  definition  of 
“public  health  service”  might  result  in 
the  exclusion  of  women’s  clinics  which 
provide  services  such  as  routine  gyne¬ 
cological  and  obstetrical  care,  mental 
health  counselors,  and  “hot”  lines,  as 
well  as  abortions.  Concern  was  also  ex¬ 
pressed  as  to  who  would  make  the  de¬ 
termination  as  to  what  is  the  principal 
function  of  an  agency,  and  suggestion 
was  made  that,  at  the  very  least,  the 
types  of  women’s  clinics  mentioned 
above  should  be  permitted  to  report 
directly  the  incident  if  they  were  not 
eligible  to  receive  reports. 

Response.  First:  As  the  preamble  to 
the  existing  regulations  noted,  anyone 
can  report  the  incident.  Secondly:  As 
the  preamble  indicated,  the  record  of 
debate  demonstrated  congressional 
intent  that  abortion  clinics  would  not 
be  proper  facilities  for  reporting. 
These  statements,  coupled  with  the 
statutory  requirement  for  rigorous  en¬ 
forcement  of  the  act,  compelled  the 
Department  to  exclude  from  the  defi¬ 
nition  of  “public  health  service”  those 
facilities  whose  principal  function  is 
the  performance  of  abortions. 

The  determination  of  whether  an 
entity’s  principal  function  is  the  per¬ 
formance  of  abortions  will  be  made  in 
the  first  instance  by  the  State  agency 
when  it  pays  the  provider  for  the 
claim,  and  ultimately  by  the  Depart¬ 
ment  in  the  event  of  an  audit. 

Comment.  Criticism  was  made  that  a 
“public  health  service”  may  include  a 
hospital  that  has  a  liberal  policy  on 
the  performance  of  abortions. 

Response.  The  statute  provides  for 
Federal  funding  of  “medical  proce¬ 
dures  necessary  for  the  victims  of  rape 
or  incest,  when  such  rape  or  incest  has 
been  reported  promptly  to  a  law  en¬ 
forcement  agency  or  public  health 
service.”  Nothing  in  that  language  or 
the  legislative  history  indicates  any 
congressional  intent  to  exclude  facili¬ 
ties  from  the  definition  of  “public 
health  service”  solely  on  the  basis  of 
their  policy  on  the  performance  of 
abortions.  Moreover,  allowing  these  fa¬ 
cilities,  which  perform  numerous  func¬ 
tions  in  addition  to  performing  abor¬ 
tions,  to  receive  reports  does  not 
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create  the  same  financial  conflict  of 
interest  that  would  be  created  by  al¬ 
lowing  a  facility  whose  principal  func¬ 
tion  is  the  performance  of  the  abor¬ 
tion  to  do  so. 

Comment.  It  was  suggested  that  vic¬ 
tims  of  rape  should  be  required  to 
report  the  incident  to  the  police  in 
order  to  be  eligible  for  a  federally 
funded  abortion  under  that  exception. 
On  the  other  hand,  comments  were  re¬ 
ceived  which  indicated  that  reporting 
to  a  law  enforcement  agency  was  un¬ 
necessarily  difficult,  and  suggested  the 
elimination  of  the  reporting  require¬ 
ment.  Finally,  one  comment  opposed 
the  imposition  of  a  reporting  require¬ 
ment  as  an  unwarranted  invasion  of 
privacy  because  it  may  result  in  the 
victim  being  faced  with  the  choice  of 
cooperating  in  a  prosecution  or  being 
deprived  of  the  right  to  have  a  federal¬ 
ly  funded  abortion. 

Response.  The  statutory  language  is 
clear  with  respect  to  these  comments. 
Section  101  allows  Federal  funding  of 
“medical  procedures  necessary  for  the 
victims  of  rape  or  incest,  when  such 
rape  or  incest  has  been  reported  to  a 
law  enforcement  agency  or  public 
health  service  *  *  (Emphasis  sup¬ 
plied.)  Accordingly,  the  Department  is 
compelled  to  promulgate  regulations 
which  require  the  victims  of  rape  or 
incest  to  comply  with  this  statutory 
reporting  requirement. 

Comment.  It  was  suggested  that  the 
regulations  be  amended  to  make  the 
reporting  requirements  as  simple  and 
efficient  as  possible. 

Response.  In  view  of  the  fact  that 
the  Department  has  no  control  over 
law  enforcement  agencies  and  most 
public  health  services,  the  Department 
believes  that  the  reporting  require¬ 
ments  are  as  simple  and  efficient  as  is 
possible  under  section  101  consistent 
with  the  goals  of  protecting  personal 
privacy  while  rigorously  enforcing  the 
act. 

Comment.  It  was  suggested  that 
“medical  procedures  *  *  *  for  the  vic¬ 
tims  of  rape  or  incest”  should  cover 
only  abortions.  This  comment  noted 
that  any  contrary  interpretation  could 
cause  confusion  as  to  whether  the 
“morning  after”  pill  would  be  consid¬ 
ered  to  fall  within  that  term. 

Response.  In  the  Department’s  view, 
the  regulations  must  include  proce¬ 
dures  other  than  abortions  under  the 
term  “medical  procedures.”  In  describ¬ 
ing  the  other  two  exceptions  to  the 
general  prohibition  against  Federal 
funding  of  abortions.  Congress  did  not 
use  any  term  to  describe  the  proce¬ 
dure,  but  merely  specified  the  condi¬ 
tions  under  which  funding  for  an  abor¬ 
tion  would  be  available.  In  the  rape  or 
incest  exception,  however,  it  used  the 
term  "medical  procedures.”  Unless  the 
term  “medical  procedures”  is  mere 
surplusage— and  the  contrary  must  be 


presumed— Congress  apparently 

meant  that  this  term  did  not  have  a 
meaning  identical  to  abortions.  As  dis¬ 
cussed  above,  since  it  is  clear  that  Con¬ 
gress  intended  the  term  “medical  pro¬ 
cedures”  at  least  to  include  abortions, 
that  term  must,  therefore,  also  include 
medical  services  in  addition  to  abor¬ 
tions. 

However,  the  regulations  and  the 
preamble  clearly  specify  that  the  term 
“medical  procedures  necessary  for  the 
victims  of  rape  or  incest”  does  not  in¬ 
clude  drugs  or  devices  to  prevent  the 
implantation  of  the  fertilized  ovum. 
Since  the  “morning  after”  pill  is  a 
drug  to  prevent  the  implantation  of 
the  fertilized  ovum,  it  is  not  such  a 
“medical  procedure,”  and  a  victim  of 
rape  or  incest  need  not  satisfy  the  re¬ 
porting  requirements  to  receive  Feder¬ 
al  funding  for  that  drug. 

Comment  The  Department  was 
urged  to  educate  the  public  and  pro¬ 
viders  on  methods  of  reporting.  In  this 
regard,  comments  asked  how  recipi¬ 
ents,  law  enforcement  agencies,  and 
public  health  services  will  be  made 
aware  of  such  matters  as  the  reporting 
requirements,  and  one  comment  sug¬ 
gested  that  the  Department  publish  a 
list  of  all  law  enforcement  agencies 
and  public  health  services. 

Response.  The  Health  Care  Financ¬ 
ing  Administration  distributed  to  all 
State  Medicaid  agencies  an  Action 
Transmittal  which  forwarded  the  reg¬ 
ulations  and  set  forth  guidelines  for 
those  regulations,  and  the  Public 
Health  Service  has  sent  out  a  similar 
Action  Notice  to  all  PHS  grantees, 
PHS  contractors,  PHS  operated  facili¬ 
ties,  and  other  organizations.  The  De¬ 
partment  placed  its  emphasis  upon 
these  agencies  because  these  are  the 
entities  with  whom  the  Department 
has  direct  contact.  The  Department 
must  rely  primarily  on  these  entities 
as  well  as  provider  and  recipient 
groups  to  eduoate  the  public,  law  en¬ 
forcement  agencies,  and  public  health 
services  to  these  requirements. 

It  should  be  noted  that  the  Regional 
and  Central  offices  of  HEW  are  always 
available  to  respond  to  inquiries  on 
issues  involving  the  Department’s  pro¬ 
grams  including  the  Federal  funding 
of  abortions.  Finally,  it  would  be  virtu¬ 
ally  impossible  from  an  administrative 
point  of  view  for  the  Department  to 
develop  and  publish,  and  keep  current, 
a  list  of  all  law  enforcement  agencies 
and  public  health  services  to  which  a 
recipient  can  report. 

Comment  Objections  were  made  to 
the  regulations’  permitting  victims  of 
rape  or  incest  to  report  after  the  abor¬ 
tion  has  been  performed. 

Response.  The  act  does  not  specify 
any  requirement  that  the  report  be 
made  prior  to  the  performance  of  the 
medical  procedure.  The  act  simply 
prohibits  the  use  of  Federal  funds  in 


the  performance  of  an  abortion 
except,  in  part,  for  “medical  proce¬ 
dures  necessary  for  the  victims  of  rape 
or  incest,  when  such  rape  or  incest  has 
been  reported  promptly  to  a  law 
inforcement  agency  or  public  health 
service.” 

Of  course,  if  the  providers  perform 
abortions  prior  to  the  receipt  of  docu¬ 
mentation  that  the  report  has  been 
made,  they  will  be  doing  so  at  their 
own  risk  should  the  proper  documen¬ 
tation  not  be  forthcoming. 

Comment.  It  was  suggested  that  the 
regulations  should  require  States  to 
publish  a  list  of  all  public  health  ser¬ 
vices  and  law  enforcement  agencies 
within  their  jurisdiction.  Another 
comment  suggested  that  States  be  re¬ 
quired  to  send  out  annual  flyers  ex¬ 
plaining  the  availability  of  funds  for, 
and  the  requirements  for  receiving. 
Federally  funded  abortions. 

Response.  The  Department  general¬ 
ly  does  not  require  States  to  provide 
these  specific  types  of  services  in  pro¬ 
grams  under  titles  XIX  and  XX.  In  ac¬ 
cordance  with  this  practice,  the  regu¬ 
lations  govern  only  the  instances 
where  Federal  funding  will  be  availa¬ 
ble  or  abortions  and  other  medical 
procedures.  Of  course.  Federal  finan¬ 
cial  participation  is  available  in  all 
valid  administrative  expenditures 
under  title  XIX  (and  under  title  XX 
so  long  as  a  State’s  total  expenditures 
under  that  program  do  not  exceed  its 
ceiling),  including  the  publishing  of 
such  a  list  or  the  sending  out  of  flyers 
should  a  State  choose  to  do  so. 

States  are  required  to  publicize  the 
availability  of  services  under  their  title 
XX  program,  including  family  plan¬ 
ning  services,  if  provided  under  their 
comprehensive  annual  service  plan. 
However,  these  plans  do  not  necessar¬ 
ily  indicate  each  specific  individual 
service  or  procedure,  such  as  abor¬ 
tions,  which  would  be  available  under 
the  plan,  nor  do  they  list  law  enforce¬ 
ment  agencies  and  public  health  ser¬ 
vices. 

Comment.  It  was  urged  that  the 
regulations  specify  a  Federal  defini¬ 
tion  of  incest. 

Response.  The  definitions  of  the 
crimes  of  rape  or  incest  are  controlled 
by  State  and  local  statutes  and  vary 
among  the  States.  Accordingly,  it 
would  be  inappropriate  for  the  De¬ 
partment  to  promulgate  a  Federal 
definition  of  those  crimes  for  the  pur¬ 
pose  of  these  regulations. 

Comment  It  was  suggested  that  the 
regulations  should  require  physicians, 
who  certify  that  the  mother  would 
suffer  severe  and  long-lasting  physical 
health  damage  or  that  the  life  of  the 
mother  would  be  endangered  if  the 
fetus  were  carried  to  term,  to  provide 
supporting  medical  data  to  verify 
these  conclusions.  Many  of  these  com¬ 
ments  expressed  concern  that  the  fail- 
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ure  to  require  this  information  would 
make  it  impossible  for  States  and  the 
Department  to  monitor  against  physi¬ 
cian  abuse.  It  was  recommended  that 
the  Department  examine  physicians' 
records  to  determine  that  these  certifi¬ 
cations  were  proper.  Other  comments 
suggested  that  the  Department  should 
make  clear  that  it  will  not  question 
physicians'  determinations. 

Response.  As  the  preamble  to  the  ex¬ 
isting  regulations  indicated,  the  De¬ 
partment  believes  that  Congress  in¬ 
tended  that  these  determinations  be 
left  to  the  physicians.  The  record  of 
debate  as  reported  in  the  Congression¬ 
al  Record,  and  Congress'  failure  to  in¬ 
dicate  any  objections  to  the  fact  that 
HEW  previously  had  implemented  the 
life  endangering  exception  in  section 
209  of  the  fiscal  year  1977  appropri¬ 
ations  act  in  precisely  this  manner, 
demonstrate  that  this  method  of  en¬ 
forcement  is  consistent  with  Congres¬ 
sional  intent. 

However,  the  regulations  do  require 
documentation  that  physicians  have 
made  the  requisite  determinations, 
and  also  require  that  the  States  re¬ 
ceive  this  documentation  prior  to 
making  payment  for  the  procedure.  In 
addition,  the  Department  has  com¬ 
menced  special  audits  in  various  States 
to  insure  that  Federal  funds  are  spent 
on  only  those  abortions  for  which 
funds  are  authorized  under  section  101 
of  Pub.  L.  95-205. 

Comment.  It  was  suggested  that  the 
regulations  permit  Federal  funding  of 
abortions  when  pregnancy  results 
from  the  failure  of  the  “morning 
after”  pill. 

Response.  Section  101  of  Pub.  L.  95- 
205  limits  the  ability  of  the  Depart¬ 
ment  to  federally  fund  abortions  to 
the  categories  listed  therein.  None  of 
these  categories  specifically  addresses 
the  failure  of  the  “morning  after”  pill. 
However,  if  the  abortion  is  performed 
for  one  of  the  reasons  listed  under 
that  provision.  Federal  funding  will  be 
provided  irrespective  of  the  failure  of 
the  “morning  after”  pill. 

Comment.  It  was  suggested  that  the 
regulations  clarify  the  fact  thai  the 
restrictions  placed  upon  the  Federal 
funding  of  abortions  do  not  pertain  to 
procedures  to  treat  spontaneous  abor¬ 
tions,  induced  miscarriages,  or  thera¬ 
peutic  treatment. 

Response.  The  regulations  clearly 
specify  that  only  abortions,  and  other 
medical  procedures  performed  for  the 
purpose  of  preventing  or  terminating 
a  pregnancy  arising  out  of  an  incident 
of  rape  or  incest,  are  -covered.  Medical 
procedures  to  treat  a  spontaneous 
abortion,  often  referred  to  as  a  miscar¬ 
riage,  are  not  performed  for  such  pur¬ 
poses  but,  rather,  are  usually  neces¬ 
sary  to  stop  the  bleeding  and  remove 
dead  tissues.  Accordingly,  those  proce¬ 
dures  would  not  constitute  an  abortion 


for  purposes  of  section  101,  nor  would 
they  constitute  medical  procedures  to 
prevent  or  terminate  a  pregnancy. 

With  regard  to  the  treatment  for  an 
induced  miscarriage  or  “therapeutic 
treatment.”  if  the  fetus  is  “dead”  at 
the  point  of  medical  intervention, 
then  these  procedures,  likewise,  would 
not  constitute  an  abortion,  or  other 
medical  procedure  to  prevent  or  termi¬ 
nate  a  pregnancy.  Otherwise,  Federal 
funding  for  these  procedures  could  be 
subject  to  the  limitations  of  section 
101. 

Comment.  It  was  suggested  that  the 
regulations  should  indicate  either  that 
States  are  required  to  fund  all  medi¬ 
cally  necessary  abortions  under  their 
medicaid  programs  irrespective  of 
whether  Federal  funding  is  available, 
or  at  least  that  States  are  required  to 
provide  abortions  in  all  instances 
where  the  regulations  provide  for  Fed¬ 
eral  funding  of  those  procedures. 

Response.  These  regulations  only 
govern  the  instances  where  Federal 
funding  is  available  for  abortions  and 
other  medical  procedures.  They  do  not 
deal  with  the  separate  question  of  cir¬ 
cumstances  under  which  a  State  must 
fund  abortions  under  the  medicaid 
program. 

However,  in  response  to  one  com¬ 
ment,  it  should  be  made  clear  that,  as 
in  the  case  of  all  medical  procedures. 
States  are  free  to  fund  abortions  for 
which  Federal  funding  is  not  available 
under  a  medical  program  which  is 
fully  State  financed. 

Comment.  It  was  indicated  that  Fed¬ 
eral  funding  of  abortions  under  the 
“life  endangering”  and  “severe  and 
long-lasting  physical  health  damage" 
exceptions  should  not  be  available 
where  physicians  sign  the  requisite 
certifications  after  the  performance  of 
the  abortion. 

Response.  Nothing  in  the  statute  in¬ 
dicates  the  precise  point  in  time  when 
any  certification  must  be  made.  In  the 
absence  of  any  such  specific  statutory 
language,  the  Department  believes 
that  it  would  be  inadvisable  to  require 
the  certification  to  be  signed  prior  to 
the  performance  of  the  abortion,  since 
the  circumstances  that  create  the  need 
for  an  abortion  under  these  exceptions 
may  well  demand  immediate  action  on 
the  part  of  the  physician. 

Comment.  Objections  were  made  as 
to  what  was  perceived  to  be  a  require¬ 
ment  that  three  physicians  certify 
that  severe  and  long-lasting  physical 
health  damage  to  the  mother  would 
occur  if  the  pregnancy  were  carried  to 
term  for  an  abortion  to  be  federally  fi¬ 
nanced  under  that  exception.  Others 
criticized  the  “two  physician"  require¬ 
ment. 

Response.  There  is  no  “three  physi¬ 
cian”  requirement  in  either  the  act  or 
the  regulations.  However,  the  statute 
specifically  requires  that  two  physi¬ 


cians  provide  the  necessary  certifica¬ 
tions  for  an  abortion  to  be  federally 
funded  under  this  exception.  Accord¬ 
ingly,  the  regulations  also  contain  the 
“two  physician”  requirement. 

Comment.  Criticism  was  made  of  the 
regulations  for  mandating  that  the  re¬ 
quired  documentation  and  certifica¬ 
tions  be  received  by  the  State  agency, 
program,  or  project  prior  to  paying 
the  provider’s  claim  for  the  abortion. 

Response.  That  requirement  is  nec¬ 
essary  to  implement  the  statutory 
command  that  the  provisions  of  sec¬ 
tion  101  are  to  be  rigorously  enforced. 
Section  101  prohibits  the  use  of  any 
funds  appropriated  under  Pub.  L.  95- 
205  to  pay  for  abortions  except  for  the 
three  specified  exceptions.  Since 
States  wrould  be  using  Federal  funds 
advanced  to  them  to  make  payment 
for  these  abortions,  the  act  would  not 
be  rigorously  enforced  unless  the 
States  had  first  received  some  evi¬ 
dence  to  confirm  that  the  abortion 
was  covered  under  one  of  those  excep¬ 
tions. 

Comment.  It  was  indicated  that  the 
words  “has  paid”  in  sections  42  CFR 
50.307  and  449.106,  which  set  forth  the 
requirement  that  States,  programs,  or 
projects  must  receive  the  documenta¬ 
tion  prior  to  paying  for  the  abortions 
and  other  covered  medical  procedures, 
are  unclear  as  to  whether  the  State 
agency  must  obtain  the  documenta¬ 
tion  before  paying  the  provider’s 
claim,  or  whether  the  provider  must 
receive  the  documentation  prior  to 
performing  the  medical  procedure. 

Response.  The  regulations  provide 
that  the  State  agency,  program,  or 
project  must  receive  the  documenta¬ 
tion  prior  to  paying  the  provider’s 
claim.  There  is  no  requirement  that 
the  documentation  be  received  by  the 
provider  prior  to  performing  the  pro¬ 
cedure.  However,  any  provider  per¬ 
forming  the  procedure  without  having 
the  necessary  documentation  in  hand 
does  so  at  the  risk  of  not  receiving 
Federal  funds  should  the  documenta¬ 
tion  not  be  forthcoming  to  the  State 
agency,  program,  or  project. 

Comment.  It  was  suggested  that  the 
regulations  make  clear  that  the  two 
physicians  need  not  both  physically 
examine  the  patient  prior  to  certifying 
that  severe  and  long-lasting  physical 
health  damage  to  the  mother  would 
result  if  the  preganancy  were  carried 
to  term.  It  was  suggested  in  one  of 
these  comments  that  a  prior  review  of 
the  clinical  findings  by  a  State  medical 
consultant  who  is  a  physician  should 
satisfy  the  second  physician  require¬ 
ment. 

Response.  The  statute  does  not  speci¬ 
fy  how  a  physician  must  reach  this 
conclusion,  and  the  Department  does 
not  believe  it  appropriate  to  do  so. 

Comment.  It  was  suggested  that  Fed¬ 
eral  funds  should  be  used  to  pay  for 
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abortions  where  fetal  malformations 
or  fetal  abnormalities  exist. 

Response.  The  act  is  clear  that  Fed¬ 
eral  funding  of  abortions  with  funds 
appropriated  under  Pub.  L.  95-205  is 
only  permitted  under  the  three  speci¬ 
fied  exceptions.  None  of  these  excep¬ 
tions  covers  fetal  malformations  and 
abnormalities,  and  consequently,  the 
Department  is  foreclosed  from  using 
funds  appropriated  under  that  act  to 
pay  for  abortions  which  are  performed 
solely  for  these  reasons. 

Comment.  It  was  suggested  that  the 
regulations  should  provide  for  abor¬ 
tions  where  severe  and  long-lasting 
mental,  as  well  as  physical,  health 
damage  to  the  mother  would  result  if 
the  pregnancy  were  carried  to  term. 

Response.  The  words  of  the  statute 
clearly  specify  that  Federal  funding  of 
abortions  under  the  severe  and  long- 
lasting  health  damage  exception  is 
only  permissible  where  this  damage 
would  be  to  the  mother’s  physical 
health.  Accordingly,  the  statute  fore¬ 
closes  the  Department  from  funding 
abortions  with  funds  appropriated 
under  Pub.  L.  95-205  where  only  the 
mother's  mental  health  would  be  so 
affected. 

Comment.  It  was  suggested  that 
physicians  practicing  in  abortion  clin¬ 
ics  should  not  be  permitted  to  make 
determinations  and  certify  to  the  fact 
that  the  life  of  the  mother  would  be 
endangered  or  that  severe  and  long- 
lasting  physical  health  damage  to  the 
mother  would  result  if  the  pregnancy 
were  carried  to  term.  It  was  also  sug¬ 
gested  that  the  regulations  allow  one 
of  the  physicians  certifying  to  the 
“severe  and  long-lasting  physical 
health  damage”  exception  to  be  the 
one  who  performs  the  abortion,  and 
another  indicated  that  the  regulations 
are  vague  on  this  point. 

Response.  The  act  does  not  specifi¬ 
cally  prohibit  either  physicians  who 
practice  in  abortion  clinics  or  the  phy¬ 
sician  who  performs  the  abortion  from 
making  the  medical  determinations 
and  signing  the  necessary  certifica¬ 
tions.  The  medical  circumstances  fall¬ 
ing  under  the  health  exceptions  for 
which  Federal  funding  of  abortions  is 
available  may  require  immediate  treat¬ 
ment.  This  is  especially  so  in  those  in¬ 
stances  where  the  woman’s  life  would 
be  endangered  if  the  fetus  were  car¬ 
ried  to  term.  Accordingly,  the  Depart¬ 
ment  felt  that  it  would  be  unrealistic 
and  unfair  to  prohibit  those  physi¬ 
cians  to  whom  the  woman  is  most 
likely  to  resort  for  treatment  and  who 
have  specialized  knowledge  of  this 
area,  from  making  the  decisions  and 
signing  the  certifications. 

However,  given  Congress’  special 
concern  about  fraud  under  the  “severe 
and  long-lasting  physical  health 
damage”  exception,  the  amended  regu¬ 
lations  insure  that  at  least  one  of  the 


physicians  does  not  have  a  financial 
interest  in  the  performance  of  these 
abortions. 

Comment  It  was  suggested  that  the 
woman’s  belief  that  her  life  would  be 
endangered  if  the  fetus  were  carried  to 
term  should  satisfy  the  life  endanger¬ 
ing  requirement. 

Response.  Section  101  states  that 
“none  of  the  funds  provided  for  in  this 
paragraph  shall  be  used  to  perform 
abortions  except  where  the  life  of  the 
mother  would  be  endangered  if  the 
fetus  were  carried  to  term. . (Em¬ 

phasis  supplied.)  Those  words  require 
a  finding  that  an  event  would  occur  if 
the  fetus  were  carried  to  term.  Had 
Congress  intended  for  Federal  funds 
to  be  available  where  the  woman  be¬ 
lieved  that  her  life  would  be  endan¬ 
gered,  it  must  be  presumed  that  it 
would  have  included  language  to  that 
effect. 

Comment  Approval  was  expressed 
that  the  regulations  leave  to  the  judg¬ 
ment  of  physicians  whether  circum¬ 
stances  exist  that  would  permit  Feder¬ 
al  funding  of  an  abortion  under  the 
“life  endangering”  and  “severe  and 
long-lasting  physical  health  damage” 
exceptions.  On  the  other  hand,  objec¬ 
tions  were  made  to  the  fact  that  these 
determinations  have  been  left  to  phy¬ 
sicians.  It  was  also  suggested  that  the 
regulations  use  a  PSRO  approach  to 
specify  common  medical  circum¬ 
stances  that  could  result  in  those  cir¬ 
cumstances.  Still  other  suggestions 
were  made  that  the  regulations  out¬ 
line  certain  categories  of  individuals, 
who  because  of  their  inclusion  in  a  cer¬ 
tain  group  such  as  teenagers,  face  a 
high  risk  to  their  physical  health  as  a 
result  of  their  pregnancy.  It  was  also 
suggested  that  the  regulations  should 
instruct  physicians  to  consider  certain 
factors  in  making  these  determina¬ 
tions,  while  -other  suggestions  were 
made  that  the  regulations  spell  out  in 
greater  detail  the  meaning  of  the 
terms  “severe  and  long-lasting  physi¬ 
cal  health  damage”  and  “life  endan¬ 
gering.”  Finally,  it  was  suggested  that 
the  regulations  specify  criteria  that 
would  satisfy  these  requirements,  or 
set  out  a  partial  list  of  conditions 
which  would  fall  within  those  terms. 

Response.  As  the  preamble  to  the  ex¬ 
isting  regulations  made  clear,  an  anal¬ 
ysis  of  the  legislative  history  to  section 
101,  coupled  with  the  history  of  the 
Department’s  administration  of  the 
abortion  limitations  in  the  1977  HEW 
appropriations  act,  as  well  as  the  con¬ 
sideration  of  administrative  feasibility, 
dictate  that  these  decisions  must  be 
left  to  physicians  on  an  individual  case 
basis.  It  would  be  inappropriate  for 
the  Department  to  specify  the  factors 
that  physicians  should  take  into  ac¬ 
count  in  making  the  determinations, 
or  to  spell  out  in  greater  detail  the 
meaning  of  the  terms  “severe  and 


long-lasting  physical  health  damage” 
and  “life  endangering.”  Rather,  the 
Department  must  rely  on  these  physi¬ 
cians  to  utilize  their  best  medical  judg¬ 
ment. 

Comment.  Objections  were  made 
that  the  regulations  require  physi¬ 
cians  to  determine  whether  life  endan¬ 
gering  circumstances  exist.  It  was 
argued  that  psychologists  and  psychi¬ 
atric  social  workers  would  be  able  to 
determine  whether  a  woman  would  be 
likely  to  commit  suicide  as  a  result  of 
her  pregnancy,  and  that  law  enforce¬ 
ment  officials  could  verify  whether  a 
woman  has  a  history  of  being  a  bat¬ 
tered  wife  whose  husband  has  threat¬ 
ened  to  kill  her  if  she  were  to  become 
pregnant,  as  examples  of  where  a  phy¬ 
sician’s  judgment  would  be  unneces¬ 
sary. 

Response.  As  the  preamble  to  the  ex¬ 
isting  regulations  indicates,  the  life  en¬ 
dangering  exception  to  the  general 
prohibition  against  Federal  funding  of 
abortions  in  section  101  is  identical  to 
the  only  exception  contained  in  the 
1977  HEW  appropriations  act.  In  im¬ 
plementing  the  1977  Act,  the  Depart¬ 
ment  left  to  the  physician  the  deter¬ 
mination  of  whether  life  endangering 
circumstances  existed.  Congress’  fail¬ 
ure  to  express  any  disapproval  of  this 
method  of  implementation  in  the  leg¬ 
islative  history  to  this  year’s  appropri¬ 
ations  act  must  be  viewed  as  its  ratifi¬ 
cation  of  this  manner  of  implementa¬ 
tion. 

Comment  It  was  suggested  that  the 
regulations  require  the  health  prob¬ 
lem  which  warrants  an  abortion  under 
the  “life  endangering”  or  “severe  and 
long-lasting  physical  health  damage” 
exceptions  to  be  either  a  preexisting 
one,  or  one  which  is  present  when  the 
abortion  occurs.  On  the  other  hand,  it 
was  suggested  that  the  preamble  or 
regulations  indicate  that  such  is  not 
the  case. 

Response.  Although  there  is  some 
legislative  history  to  support  a  re¬ 
quirement  that  the  illness  must  be 
preexisting,  nothing  in  the  words  of 
the  act  would  require  that  the  condi¬ 
tion  be  either  preexisting  or  present 
when  the  abortion  occurs.  Rather,  the 
act  allows  Federal  funding  of  abor¬ 
tions  if  the  life  of  the  mother  would 
be  endangered,  or  if  severe  and  long- 
lasting  physical  health  damage  to  the 
mother  would  occur  if  the  pregnancy 
were  carried  to  term,  irrespective  of 
the  nature  or  timing  of  the  condition 
that  causes  those  circumstances.  In  ac¬ 
cordance  with  the  plain  meaning  of 
the  act,  the  regulations  do  not  require 
such  a  preexisting  or  present  condi¬ 
tion. 

Comment.  It  was  suggested  that  the 
regulations  or  preamble  clarify  the 
fact  that  the  severe  and  long-lasting 
physical  health  damage  necessary  to 
obtain  a  federally  financed  abortion 
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under  that  exception  need  not  be  the 
immediate  or  direct  result  of  carrying 
the  pregnancy  to  term.  Under  this  in¬ 
terpretation,  Federal  funding  would 
by  available  if  the  required  physical 
health  damage  would  result  from  emo¬ 
tional  causes. 

Response.  Section  101  provides  for 
Federal  funding  of  abortions  “where 
severe  and  long-lasting  physical  health 
damage  to  the  mother  would  result  if 
the  pregnancy  were  carried  to  term 
when  so  determined  by  two  physi¬ 
cians.”  Nothing  in  this  language 
speaks  to  the  cause  of  that  damage, 
and  accordingly,  so  long  as  physical 
health  damage  would  result  under 
these  circumstances,  it  is  irrelevant 
whether  that  damage  would  result 
from  an  emotional  cause. 

There  is  also  support  for  this  inter¬ 
pretation  in  the  record  of  debate  as  re¬ 
corded  in  the  Congressional  Record. 
In  discussing  a  version  of  section  101 
which  would  have  allowed  federally 
funded  abortions  where  the  woman 
would  suffer  “severe  or  long-lasting 
physical  health  damage,”  Senator 
Bayh  stated,  “I  would  assume  that  the 
only  mental  disorder  which  would  be 
covered  by  the  language  before  us 
today  would  be  those  that  have  the 
additional  manifestation  of  physical 
health  damage  to  the  health  of  the 
woman.”  123  Cong.  Rec.  S  18583  (daily 
ed.  November  3,  1977). 

Comment.  It  was  suggested  that  the 
life  endangering  exception  should 
cover  mental  health  circumstances 
which  would  endanger  the  life  of  the 
mother  if  the  fetus  were  carried  to 
term. 

Response.  As  the  preamble  to  the  ex¬ 
isting  regulations  indicated,  the  regu¬ 
lations  do  not  specify  the  circum¬ 
stances  that  could  result  in  life  endan¬ 
gering  situations.  That  decision  is  left 
to  the  physician. 

Comment.  It  was  suggested  that  the 
regulations  specify  that  a  woman  may 
visit  more  than  two  physicians  in 
order  to  obtain  the  requisite  number 
of  certifications  for  severe  and  long- 
lasting  physical  health  damage,  and 
that  Federal  funds  will  be  available 
for  each  visit. 

Response.  The  statute  does  not 
specify  the  number  of  physicians  that 
an  individual  may  visit  in  order  to 
obtain  these  certifications,  nor  does  it 
specify  the  number  of  physician  visits 
for  which  the  State  must  pay,  and 
therefore  the  Department  does  not  be¬ 
lieve  it  appropriate  to  do  so.  These  de¬ 
cisions  are  left  to  the  individual 
States.  However,  if  States  provide  pay¬ 
ment  for  the  recipient  to  visit  more 
than  two  physicians,  the  Department 
will  provide  Federal  funding  for  these 
expenditures. 

Comment.  It  was  suggested  that  the 
regulations  or  preamble  should  note 
that  Congress  discussed  statutory  lan¬ 


guage  that  would  have  required  the 
woman  to  suffer  "grave”  or  “perma¬ 
nent”  health  damage  in  order  for  an 
abortion  to  receive  Federal  funding 
under  a  physical  health  damage  excep¬ 
tion. 

Response.  Congress  discussed  numer¬ 
ous  proposals  during  the  debate  under 
which  abortions  would  be  eligible  for 
Federal  funding  during  fiscal  year 
1978,  some  more  lenient  and  some 
more  stringent  than  the  one  ultimate¬ 
ly  enacted. 

Comment.  It  was  stated  that  the 
confidentiality  requirements  of  section 
42  CFR  50.310  are  inconsistent  with 
the  reporting  requirements  for  victims 
of  rape  or  incest. 

Response.  This  is  not  so.  The  confi¬ 
dentiality  provision  is  applicable  only 
to  the  programs  or  projects  which  re¬ 
ceive  documentation,  not  to  the  law 
enforcement  agencies  or  public  health 
services  to  which  reports  are  made. 
Consequently,  the  agency  which  re¬ 
ceives  the  report  is  free  to  submit  doc¬ 
umentation  to  the  program  or  project. 

Comment.  It  was  indicated  that  the 
regulations  do  not  safeguard  the  priva¬ 
cy  of  the  victims  of  rape  or  incest  from 
unwarranted  disclosure  of  informa¬ 
tion. 

Response.  This  criticism  is  mis¬ 
placed.  The  regulations  have  specific 
safeguarding  requirements  at  sections 
42  CFR  50.310  and  449.109  which  pro¬ 
hibit  disclosure  of  information  con¬ 
tained  in  the  documents  received  by 
States,  programs,  or  projects  as  a 
result  of  these  regulations.  The  De¬ 
partment  has  no  control  over  the  use 
of  this  information  by  law  enforce¬ 
ment  agencies  and  most  public  health 
services,  and  therefore,  must  rely  on 
State  and  local  governments  to  limit 
disclosure  by  these  agencies  or  ser¬ 
vices. 

Comment.  It  was  suggested  that  the 
regulations  or  the  preamble  specify 
that  the  "severe  and  long-lasting  phys¬ 
ical  health  damage”  exception  can  be 
satisfied  even  if  the  results  would  be 
avoided  by  treatment  other  than  an 
abortion. 

Response.  It  is  clear  from  the  fact 
that  Congress  chose  to  allow  Federal 
funding  of  abortions  only  in  certain 
limited  circumstances  that  the  severe 
and  long-lasting  physical  health 
damage  must  be  related  to  the  fact  of 
the  pregnancy  being  carried  to  term  to 
satisfy  this  exception.  Thus,  for  exam¬ 
ple,  a  pregnant  woman  could  not  re¬ 
ceive  a  federally  funded  abortion  as  a 
result  of  a  brain  tumor  which  can  be 
treated  by  surgery,  where  the  per¬ 
formance  of  that  abortion  would  have 
no  effect  on  the  health  damage  that 
would  occur.  On  the  other  hand, 
where  the  damage  is  related  to  the 
pregnancy  being  carried  to  term  and 
an  abortion  is  one  alternative  form  of 
medical  treatment  which  would  pre¬ 


vent  the  harm  from  occurring,  the  de¬ 
termination  of  the  proper  method  of 
treatment  to  be  used  must  be  one 
made  by  the  woman  and  her  physi¬ 
cian. 

Comment.  The  Department  re¬ 
ceived  a  number  of  general  comments 
on  the  Federal  funding  of  abortions. 
Objections  were  made  to  any  restric¬ 
tions  being  placed  upon  the  Federal 
funding  of  abortions;  opposition  was 
expressed  to  the  Federal  funding  of 
any  abortions;  opinion  was  expressed 
that  Federal  funding  should  only  be 
available  for  abortions  which  are  nec¬ 
essary  to  save  the  life  of  the  mother; 
objection  was  made  to  the  use  of  Fed¬ 
eral  funds  for  abortions  for  victims  of 
rape  or  incest;  it  was  also  suggested 
that  the  regulations  allow  federally 
funded  abortions  for  persons  who  are 
physically  disabled,  mentally  retarded, 
and  mentally  ill.  With  respect  to  the 
regulations,  a  number  of  comments 
stated  that,  generally,  the  regulations 
are  too  liberal  while  others  stated  that 
they  are  too  restrictive. 

Response.  The  circumstances  in 
which  Federal  funding  of  abortions 
will  be  available  are  governed  by  sec¬ 
tion  101  of  Pub.  L.  95-205.  In  develop¬ 
ing  these  regulations,  the  Department 
undertook  an  analysis  of  the  volumi¬ 
nous  record  of  debate  as  reported  in 
the  Congressional  Record  on  this 
issue,  as  well  as  the  words  of  the  stat¬ 
ute  that  was  ultimately  enacted  and 
the  differing  versions  which  were  con¬ 
sidered.  In  addition,  the  Attorney 
General  reviewed  the  existing  regula¬ 
tions  prior  to  publication  to  insure 
that  they  properly  interpret  section 
101.  Finally,  we  analyzed  all  written 
comments  received  in  response  to  the 
invitation  to  comment  in  the  preamble 
to  the  existing  regulations.  Based  on 
our  analyses  and  the  Attorney  Gener¬ 
al’s  opinion,  the  Department  is  con¬ 
vinced  that  the  regulations,  as  amend¬ 
ed,  reflect  the  best  interpretation  of 
Congress’  intent  in  enacting  that  pro¬ 
vision. 

Comment.  It  was  indicatea  that  the 
regulations  will  invite  fraud. 

Response.  With  respect  to  the  physi¬ 
cal  health  exceptions,  the  amended 
regulations  require  that  physicians 
certify  to  the  need  for  an  abortion, 
and  the  certifications  will  contain  the 
name  and  address  of  the  patient. 

With  respect  to  the  exception  for 
victims  of  rape  or  incest,  the  documen¬ 
tation  submitted  to  the  State  agency 
will  contain  the  names  and  addresses 
of  both  the  victim  and  the  person  re¬ 
porting  the  incident  (if  different),  the 
relevant  dates,  and  the  signature  of  an 
official  of  the  law  enforcement  agency 
or  public  health  service  receiving  the 
report.  Claims  for  reimbursement  will 
contain  the  names  and  addresses  of 
providers  performing  the  medical  pro¬ 
cedures. 
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With  respect  to  all  abortions  funded 
under  section  101,  the  regulations  re¬ 
quire  all  documentation  to  be  received 
by  the  State  agency  prior  to  paying 
for  the  abortion.  In  addition,  the  De¬ 
partment  has  commenced  special 
audits  in  various  States  to  ensure  that 
Federal  funds  are  spent  on  only  those 
abortions  for  which  funds  are  author¬ 
ized  under  section  101  of  Pub.  L.  95- 
205.  The  requirements  coupled  with 
the  special  audit  will  enable  the  De¬ 
partment  to  protect  against  potential 
abuse,  and  make  as  thorough  an  inves¬ 
tigation  of  suspected  fraud  as  is  possi¬ 
ble  under  the  act,  consistent  with  pri¬ 
vacy  and  administrative  consider¬ 
ations. 

Comment  Objection  was  made  to 
the  regulations'  failure  to  require  in¬ 
formed  consent  and  counseling  ser¬ 
vices  as  would  be  required  under  the 
Department’s  proposed  regulations  on 
sterilizations.  It  was  suggested  that 
the  regulations  should  recognize  State 
laws  in  this  area. 

Response.  The  need  for  counseling 
and  informed  consent  requirements  in 
the  sterilization  regulations  arose  out 
of  a  record  of  coercion  and  abuses  of 
individuals’  rights,  coupled  with  the 
failure  of  some  States  to  protect  these 
rights.  Accordingly,  the  sterilization 
regulations  as  proposed  would  man¬ 
date  Federal  consent  requirements. 

No  such  record  of  coercion  has  been 
established  in  the  area  of  federally 
funded  abortions,  and  accordingly  the 
Department  does  not  believe  that  any 
such  requirements  on  the  Federal 
level  are  necessary. 

However,  nothing  in  these  regula¬ 
tions  prohibits  States  from  enforcing 
requirements  of  this  type  in  their  gen¬ 
eral  laws  governing  abortions. 

Comment  Two  technical  changes 
were  suggested.  The  first  is  a  sugges¬ 
tion  that  the  word  “person”  or 
“woman”  be  used  consistently 
throughout  the  regulations  to  replace 
the  words  “mother”  and  “individual” 
in  sections  42  CFR  50.304,  50.305, 
50.310,  449.103,  and  449.104.  The 

second  is  to  change  the  word  “preg¬ 
nancy”  in  sections  42  CFR  50.305  and 
449.104  to  “fetus.” 

Response.  With  respect  to  the  first 
suggestion,  the  Department  used  the 
word  “mother"  in  sections  42  CFR 
50.304,  50.305,  449.103,  and  449.104  be¬ 
cause  that  word  appeared  in  the  statu¬ 
tory  phrases  which  those  regulatory 
sections  implement.  Since  section  42 
CFR  50.310  governs  the  confidential¬ 
ity  of  names  and  addresses  of  persons 
other  than  the  woman  who  receives 
the  abortion,  i.e.,  the  person  reporting, 
the  use  of  the  word  “mother”  or 
“woman”  would  not  be  appropriate. 
Rather,  the  Department  chose  to  use 
the  word  “individual”  which  accurate¬ 
ly  reflects  our  intent.  The  word 
“person"  in  sections  42  CFR  50.306 


and  449.105  was  used  because  the  stat¬ 
utory  provision  does  not  use  the  word 
“woman." 

W’th  regard  to  the  second  sugges¬ 
tion,  the  word  “pregnancy”  is  used  in 
the  statutory  phrases  that  the  regula¬ 
tory  provisions  implement. 

Comment  An  objection  was  made  to 
the  fact  that  the  documentation  veri¬ 
fying  compliance  with  the  prompt  re¬ 
porting  requirement  by  victims  of  rape 
or  incest  should  not  be  subjected  to 
medically  oriented  safeguarding  re¬ 
quirements.  This  comment  stated  a 
belief  that  these  safeguarding  require¬ 
ments  would  inhibit  criminal  prosecu¬ 
tions  of  the  assailants. 

Response.  Nothing  in  these  regula¬ 
tions  or  in  section  101  prohibits  vic¬ 
tims  of  rape  or  incest  from  initiating 
criminal  investigations  of  the  inci¬ 
dents.  However,  nothing  in  the  words 
of  section  101  requires  the  victim  to 
Initiate  these  proceedings,  nor  indi¬ 
cates  any  intent  to  force  disclosure  of 
these  incidents  to  law  enforcement  of¬ 
ficials.  To  the  contrary,  the  inclusion 
of  an  alternative  reporting  place  to 
law  enforcement  agencies,  i.e.,  public 
health  services,  indicates  congression¬ 
al  sensitivity  to  the  privacy  consider¬ 
ations  of  victims  of  these  incidents, 
and  an  intention  not  to  require  that 
these  reports  be  made  available  to  law 
enforcement  officials  for  investigatory 
purposes  as  a  condition  for  receiving 
federally  funded  medical  procedures. 
Accordingly,  the  usual  safeguarding 
requirements  which  pertain  to  Depart¬ 
ment  programs  under  which  these  pro¬ 
cedures  are  funded  apply  to  this  docu¬ 
mentation. 

Comment  It  was  suggested  that  the 
regulations  should  require  abortions 
for  the  victims  of  rape  or  incest  to  be 
performed  within  15  days  of  the  inci¬ 
dent  in  order  to  receive  Federal  fund¬ 
ing  under  that  exception. 

Response.  Nothing  in  section  101 
specifies  a  time  period  within  which 
the  abortion  must  be  performed  to  be 
eligible  for  Federal  funding.  Rather, 
the  exception  for  victims  of  rape  or 
incest  simply  requires  that  the  inci¬ 
dent  must  be  promptly  reported.  The 
timing  of  the  abortion  is  not  governed. 

Comment  One  comment  suggested 
deletion  of  the  phrase  in  42  CFR 
50.310  which  allows  disclosure  of  infor¬ 
mation  obtained  in  connection  with 
the  requirements  of  these  regulations 
“as  may  be  necessary  for  the  health  of 
the  individual  *  *  This  comment 
suggested  that  it  would  be  difficult  to 
imagine  how  a  woman's  health  could 
be  assisted  by  the  disclosure  that  she 
had  an  abortion. 

Response.  This  phrase  is  absolutely 
necessary.  For  example,  since  many 
women  change  physicians  or  clinics  at 
various  times,  it  may  be  critical  for  the 
new'  physician  or  clinic  to  obtain  the 


woman’s  medical  records.  It  is  this 
phrase  which  allows  this  action. 

42  CFR  Part  449  is  amended  as  set 
forth  below: 

1.  Section  449.103  is  revised  to  read 
as  follows: 

§449.103  Life  of  the  mother  would  be  en¬ 
dangered. 

Federal  financial  participation  is 
available  in  expenditures  for  an  abor¬ 
tion  when  a  physician  has  found,  and 
so  certified  in  writing  to  the  applicable 
State  agency,  that  on  the  basis  of  his/ 
her  professional  judgment,  the  life  of 
the  mother  would  be  endangered  if 
the  fetus  were  carried  to  term.  The 
certification  must  contain  the  name 
and  address  of  the  patient. 

2.  Section  449.104  is  revised  to  read 
as  follows: 

§  449.104  Severe  and  long-lasting  damage 
to  physical  health. 

Federal  financial  participation  is 
available  in  expenditures  for  an  abor¬ 
tion  when  two  physicians  have  found, 
and  so  certified  in  writing  to  the  appli¬ 
cable  State  agency,  that  on  the  basis 
of  their  professional  judgment,  severe 
and  long-lasting  physical  health 
damage  to  the  mother  would  result  if 
the  pregnancy  were  carried  to  term. 
The  certification  must  contain  the 
name  and  address  of  the  patient.  At 
least  one  of  the  two  physicians  must 
also  certify  that  he/she  is  not  an  “in¬ 
terested  physician,”  as  defined  in  the 
next  succeeding  sentence.  For  pur¬ 
poses  herein,  an  “interested  physi¬ 
cian”  is 'one:  (a)  Whose  income  is  di¬ 
rectly  or  indirectly  affected  by  the  fee 
paid  for  the  performance  of  the  abor¬ 
tion;  or  (b)  who  is  the  spouse  of,  or  an¬ 
other  relative  who  lives  with,  a  physi¬ 
cian  whose  income  is  directly  or  indi¬ 
rectly  affected  by  the  fee  paid  for  the 
performance  of  the  abortion. 

3.  Section  449.105  is  revised  to  read 
as  follows: 

§  449.105  Rape  and  incest. 

Federal  financial  participation  is 
available  in  expenditures  for  medical 
procedures  performed  upon  a  victim  of 
rape  or  incest  if  the  State  agency  has 
received  signed  documentation  from  a 
law  enforcement  agency  or  public 
health  service  stating:  (a)  That  the 
person  upon  whom  the  medical  proce¬ 
dure  was  performed  was  reported  to 
have  been  the  victim  of  an  incident  of 
rape  or  incest;  (b)  the  date  on  which 
the  incident  occurred;  (c)  the  date  on 
which  the  report  was  made  which 
must  have  been  within  60  days  of  the 
date  on  which  the  incident  occurred; 
(d)  the  name  and  address  of  the  victim 
and  the  name  and  address  of  the 
person  making  the  report  (if  different 
from  the  victim);  and  (e)  that  the 
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report  included  the  signature  of  the 
person  who  reported  the  incident.  Fed¬ 
eral  financial  participation  is  also 
available  in  expenditures  for  abortions 
for  victims  of  rape  or  incest  under  the 
circumstances  described  in  §§449.103 
and  449.104  without  regard  to  the  re¬ 
quirements  of  the  preceding  sentence. 

(Sec.  1102.  49  Stat.  647  (42  U.S.C.  1302);  sec. 
101  of  P.L.  95-205,  91  Stat.  1461,  December 
9,  1977.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13,714,  Medical  Assistance  Pro¬ 
gram.) 

Dated;  July  10.  1978. 

Robert  A.  Derzon, 
Administrator,  Health  Care 
Financing  Administration. 

Approved:  July  14,  1978. 

Joseph  A.  Califano,  Jr., 

Secretary. 

[FR  Doc.  78-20261  Filed  7-20-78;  8:45  am] 
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